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ANTI-CORRUPTION IN CHINA
Matthew Durham’s experience 
encompasses the full spectrum of 
employment matters, as well as 
employee fraud and anti-corruption 
investigations. This includes employment 
disputes; regulatory compliance; 
restrictive covenants; data protection; 
hiring and firing advice; employment 
aspects of mergers and acquisitions and 
restructurings; employment contracts; 
handbooks and policies; international 
secondments; labour union issues; stock 
options and incentive schemes; social 
insurance and welfare issues; and 
employee inventor remuneration schemes. 
Matthew trained and qualified in London, 
but has been working in Shanghai for 
over 17 years. He advises clients across 
a diverse range of sectors including 

pharmaceutical, financial, insurance, 
automotive, education, media, retail, and 
high-end technology.

May Lu’s area of focus includes advising 
on both regulatory and anti-corruption 
investigations in addition to a wide 
range of labour and employment 
matters issues. This includes employment 
disputes; compliance investigations; 
employment hiring and termination; 
regulatory compliance and foreign direct 
investment in China. She works closely 
with multinational companies and overseas 
lawyers as well as Chinese companies. 
May originally studied and qualified in 
China and also holds the New York Bar. 
May also has extensive experience of 
litigation and labour arbitrations in China. iS
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GTDT: What are the key developments related 
to anti-corruption regulation and investigations 
in the past year in your jurisdiction?

Simmons & Simmons: The G20 Summit held 
in China in September 2016 provided a good 
snapshot of the road that China has taken and 
the direction that it continues to take in its anti-
corruption campaign. In his opening remarks at 
the Summit, President Xi Jin Ping focused the 
world’s attention on China’s achievements in its 
anti-corruption campaign (launched in 2012) and 
claimed the leadership role in the international 
fight against corruption by announcing several 
key initiatives to strengthen the global legal 
and enforcement framework on repatriation of 
fugitives and asset recovery. President Xi further 
announced that members of the G20 had agreed 
to collaborate on the establishment of a research 
centre on fugitive repatriation and asset recovery 
in China, and the formulation of an action plan 
whereby the G20 nations will increase their efforts 
to collaborate on anti-corruption enforcement.

In the same week as the G20 Summit, the 
Central Commission for Discipline Inspection 
(CCDI) of the Communist Party of China, which 
is the party organ leading China’s anti-corruption 
campaign, released the statistics of China’s anti-
corruption campaign in support of President Xi’s 
keynote messages at the G20 Summit. According 
to the CCDI, China has successfully repatriated 
more than 1,900 fugitives hiding in over 70 
countries and regions around the world along with 
US$1.12 billion of illegal assets since 2014.

During President Xi’s anti-corruption 
campaign, we have seen the downfalls of many 
notable so called ‘tigers’ as well as of numerous 
‘flies’ from prominent government offices and 
in various sectors (eg, the oil and gas industry, 
financial institutions and securities agencies, the 
judiciary, the military and the healthcare sectors). 
In 2015 alone, China’s nationwide anti-corruption 
clampdown punished nearly 300,000 officials. 
The anti-corruption enforcement effort has been 
further bolstered by a number of new laws enacted 
or proposed in the past year that aim to equip the 
regulators with an expanded set of enforcement 
tools, including the Ninth Amendment to the 
PRC Criminal Law and the new Administrative 
Measures on Accepting Donations for Public 
Welfare by Healthcare Entities (the 2015 Donation 
Law).

One of the most significant developments in 
2017 is the proposed revision of the PRC Anti-
Unfair Competition Law. A first draft was released 
in early 2017, which contained important new 
provisions relating to anti-bribery investigations 
from an administrative law perspective, which the 
State Administration of Industry and Commerce 
(SAIC) has always relied on to initiate anti-bribery 
investigations and impose administrative penalties 
on companies. The second draft was released for 
public comment in early September 2017. It is 

expected that the revisions will be finalised and 
promulgated in early 2018.

From a practice perspective, we continue to 
see industry sector focused investigations. Most 
notably, the healthcare industry remains a key 
target for enquiries and investigations relating to 
anti-corruption. In addition, other sectors, such 
as financial institutions and internet financing 
companies are also reported to be coming under 
increasing scrutiny. In general, any industry sectors 
that are close to public welfare, such as healthcare, 
the food industry and the internet will always be in 
the sights of the authorities.

Another interesting dynamic is the move 
towards more structured and systematic 
information requests from government authorities. 
In the past, many investigations have been 
triggered by whistleblower information or a 
specific crisis or scandal revealed by other sources. 
The indication now is that investigations are 
becoming more routine, with companies being 
required to complete information questionnaires 
regarding anti-bribery issues and their structures 
and countermeasures. The implication is that 
failure to respond, or providing incomplete 
or inadequate information, as part of such 
enquiries will lead to a higher level of scrutiny and 
increased risk of more formal site visits or formal 
investigations.

It is also worth noting that recent investigations 
seem to have focused on specific topics, such as the 
payment of rebates in the context of commercial 
dealings and whether these are legitimate 
arrangements to encourage volume of business or 
an improper benefit to facilitate transactions.

In summary, the key message is that China’s 
central government and party leadership continues 
to push its anti-corruption campaign from all 
angles, with new legislation, industry sector focus, 
more sophisticated and routine implementation 
and increased levels of enforcement.

GTDT: What lessons can compliance 
professionals learn about government 
enforcement priorities from recent enforcement 
actions?

S&S: Compliance professionals need to recognise 
that there is increased rigour, sophistication 
and coordination in the way that government 
authorities are investigating and enforcing. 

“China’s central government and 
party leadership continues to 

push its anti-corruption campaign 
from all angles.”
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Significant strides have been made on both the 
legislative and enforcement fronts, in conjunction 
with the consolidation of governmental resources 
and greater coordination among various 
enforcement agencies.

By way of example, with the merger of the 
Administration for Industry and Commerce and 
the China Food and Drug Administration into the 
Market Supervision Administration of China in 
many locations, the authorities are conducting 
more joint enforcement exercises across the 
country. In addition, the central government issued 
a top-down order to increase enforcement, and 
the enforcement agencies at various local levels 
are under pressure to produce quantifiable results 
in terms of the number of enforcement actions 
taken and the amount of penalties imposed. The 
pressure on local authorities means that scrutiny 
on companies can be sustained over a period of 
time and the focus of enquiries and investigations 
may shift periodically. In some cases, especially 
in relation to sensitive sectors, there is almost a 
presumption of some form of wrongdoing, such 
that this scrutiny may continue until the relevant 
authorities achieve a result. As mentioned above, 
business practices that may have posed little risk in 
the past may now be targeted and pose significant 
risk.

Going forward, compliance professionals need 
to be aware that the range of areas that authorities 
will look into are becoming ever broader and the 
scrutiny is likely to continue on an ongoing basis. It 

is important to be in a position to respond quickly 
and fully to information requests, as well as to 
identify and remedy any risk or problem areas 
identified ahead of time, if possible. Despite the 
focus on specific sectors, compliance professionals 
should not assume that other industries will not 
be targeted or that smaller companies (especially 
foreign-invested entities) will not come under 
scrutiny.

GTDT: What are the key areas of anti-corruption 
compliance risk on which companies operating 
in your jurisdiction should focus?

S&S: Generally, key areas of anti-corruption 
compliance risk remain the same: employee 
misconduct in connection with the provision 
of improper benefits to a government official, 
business partner or a customer to gain business 
advantages; and ‘kickback’ schemes set up in the 
context of commercial dealings.

China has a long-established culture of gift-
giving which has been woven into the fabric of 
Chinese life and business customs for centuries 
– since long before the creation of the US FCPA 
or UKBA. Accordingly, the long-standing cultural 
role of gift-giving should not be underestimated. 
Chinese employees of multinational companies 
(MNCs) have grappled with how to provide 
business courtesies that meet customers’ high 
expectations in this gift-giving culture while 
staying within the boundaries set forth by 
their employers and anti-corruption laws and 
regulations both in China and other relevant 
jurisdictions around the world. Against this 
background, it is also relatively convenient for 
wrongdoers to justify their conduct by viewing the 
anti-corruption laws and rules as either just lofty 
government initiatives or Western-imposed values 
that should not trump the local culture.

There are many practical manifestations 
of this dilemma. For example, sales agents, 
especially as the economy slows, may feel 
pressure to offer inappropriate gifts in order to 
make the sales which generate the commissions 
or bonuses which constitute the majority of their 
overall remuneration. Employees responsible 
for launching a new product line which requires 
government approval in China may feel tempted 
to offer (or be asked to provide) benefits to 
government officials in order to expedite or 
guarantee such approval.

A key challenge for managing compliance 
risk is the technological advancements that 
make gift-giving easier, quicker, less traceable 
and more opaque, such as payments using 
high-tech apps like WeChat or Alipay. These 
exchanges, communications and payments are 
often conducted outside of company systems or 
on personal devices to which companies often 
do not have access without express consent from 
the employees. We are aware, for example, of an 
elaborate kickback scheme between a company 

Matthew Durham
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and its main distributors permeating an entire 
division of the company from top to bottom. The 
entire scheme was coordinated through WeChat 
without using any company systems, networks or 
devices, making it extremely difficult to detect and 
to obtain evidence.

President Xi’s anti-corruption campaign 
has changed some of the prevailing perceptions 
with respect to the conduct and accountability of 
government officials in China, but the ability to 
effect a fundamental change in public sentiment 
towards commercial bribery in the marketplace 
has been less successful. While the changes in 
business customs and corporate culture will take 
longer to implement, the regulators in China and 
abroad have nevertheless pursued corruption 
cases actively, thereby creating heightened legal 
exposure for companies operating in China.

As always, companies need to identify 
the potential bottlenecks in their businesses – 
which employees make sales, who deals with 
distributors, who is responsible for making 
or receiving payments, who is responsible for 
obtaining government approvals – and to ensure 
that adequate safeguards and oversight are 
implemented. For sales staff, companies should 
consider whether to adjust remuneration structure 
or performance targets to reduce the temptation 
for such staff to engage in corrupt behaviour.

GTDT: Do you expect the enforcement policies 
or priorities of anti-corruption authorities in 
your jurisdiction to change in the near future? 
If so, how do you think that might affect 
compliance efforts by companies or impact 
their business?

S&S: We do not expect the general priorities 
of the Chinese anti-corruption authorities to 
change. To date, the Chinese government has 
focused on tackling corruption in the industries 
or sectors which have the greatest impact on 
public welfare such as the healthcare industry, 
financial institutions and major investment 
or infrastructure projects. For example, the 
government’s Healthy China 2030 Initiative sets 
in motion new measures to expedite healthcare 
reform. At the core of this reform are concerted 
efforts undertaken by various government 
agencies at all levels – the Administration of 
Industry and Commerce, the China Food and 
Drug Administration, the National Health and 
Family Planning Commission and others – to curb 
corruption among healthcare professionals, who 
are often at the receiving end of the payments and 
benefits provided by pharmaceutical and medical 
device companies.

In this regard, one interesting development in 
Shanghai in 2017 is that medical representatives 
responsible for sales and marketing of products 
and devices will now be required to register with 
both the authorities and relevant hospitals and 
healthcare institutions, before being able to 

have contact with and make visits to healthcare 
professionals. We are not aware, however, 
of any change in the remuneration level for 
state healthcare professionals which seems to 
contribute to a particular susceptibility to bribery.

Accordingly, as the government seeks to 
improve and expand its healthcare system to meet 
public demands, and as companies strive to secure 
and increase market in this area, it is inevitable 
that the healthcare sector will remain a priority 
for anti-corruption authorities and continue to 
dominate the government’s enforcement agenda. 
In addition, any new public safety or other 
incidents involving public welfare, including food 
safety, infrastructure and finance, will likely also 
lead to new waves of enforcement in the relevant 
industries implicated in any such incidents. As 
referred to above, however, the focus on these 
specific sectors does not mean that other sectors 
necessarily will be below the radar. All companies, 
regardless of size and sector, should expect 
increased scrutiny and enforcement.

GTDT: Have you seen evidence of increasing 
cooperation by the enforcement authorities 
in your jurisdiction with authorities in other 
countries? If so, how has that affected 
the implementation or outcomes of their 
investigations?

S&S: China’s active cooperation with authorities 
in other countries dates back more than a decade, 

May Lu
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when China hosted the first IAACA Annual 
Conference and General Meeting in Beijing as this 
international organisation’s founding member 
in 2006. In May 2016, China once again was the 
host country, for the ninth IAACA Conference in 
Tianjin. Notably, on the very next day, China’s 
Minister of Supervision, Huang Shuxian, 
represented China at the first government-
sponsored Anti-Corruption Summit in London. 
The active participation of China’s top regulators 
in two of the most prominent anti-corruption 
forums sent a clear message to the world 
community that China intends to share its success 
stories in cracking down on domestic corruption, 
but also wants to be seen to occupy the centre 
stage of international governance with respect to 
anti-corruption efforts.

To this end, China inaugurated ‘Operation 
Fox Hunt’, led by the Public Security Bureau in 
2014, which was designed to apprehend ‘economic 
criminals’ who have absconded overseas 
by repatriating them through international 
collaboration. Following the much publicised 
success of Operation Fox Hunt, the Chinese 
government launched ‘Operation Skynet’ in 2015 
to widen the extraterritorial reach of Chinese 
law enforcement by bringing together various 
Communist Party organs, law enforcement 
agencies, the Supreme People’s Procuratorate, the 
judicial authorities and China’s central bank; and 
by mobilising diplomatic resources to forge an 
alliance with the judiciary and law enforcement 
authorities of other countries to take fugitives into 
custody and recover illegal assets.

On the domestic front, we are seeing 
significantly more interagency collaboration as 
well, which anchors the international efforts and 
collaboration, with the newly established Anti-
Corruption Bureau of the Supreme Procuratorate 
at the helm of coordinated multi-agency efforts. 
Increasingly, China’s Ministry of Foreign Affairs, 
Public Security Bureau, Supreme People’s Court 
and the Supreme Procuratorate are working 
together to issue joint directives to repatriate 
fugitives or encourage them to return to China 
and turn themselves in in exchange for possible 
prosecutorial leniency.

The majority of China’s increased cooperation 
with authorities in other countries seems to have 
been aimed at apprehending and repatriating 
Chinese nationals to face proceedings in China, 
as opposed to assisting with investigations and 
proceedings overseas. In spite of concerns raised 
in some jurisdictions regarding the treatment 
of individuals returned to China, there have 
been notable successes in repatriations and this 
trend seems likely to continue. It is also worth 
noting that when investigations or proceedings 
against specific companies are launched overseas, 
the Chinese authorities may swiftly launch 
independent investigations in China into entities 
established here.

GTDT: Have you seen any recent changes 
in how the enforcement authorities handle 
the potential culpability of individuals versus 
the treatment of corporate entities? How 
has this affected your advice to compliance 
professionals managing corruption risks?

S&S: In the past, the enforcement authorities 
have generally focused on establishing corporate 
liability rather than holding individuals 
accountable for corruption. Reported cases suggest 
that if individuals (including, but not limited 
to, employees under employment contracts 
as well as company agents or representatives) 
commit bribery for the benefit or in the interest 
of a corporation, the enforcement authorities 
generally will find the corporation liable for the 
individual’s conduct. The imputation of personal 
liability to corporate liability, however, depends 
on whether there is a sufficient nexus between the 
individual conduct and the corporate interests. 
The factors that the regulators normally consider 
include the relationship between the company 
and the individual; the connection between 
the commercial bribery and the interests of the 
company; the nature of the relationship between 
the bribe-taker and the company with which the 
bribe-giver has a relationship; and the source of the 
bribe and its recordation in the relevant books and 
records. Distilled down, however, the authorities 
will normally focus on who was the decision-maker 
and who benefited from the activity or behaviour.

Under the PRC Criminal Law, individuals who 
are directly in charge of or directly involved in the 
specific project or transaction connected with the 
bribery act may be liable for the bribery act even 
if it is considered a corporate offence. In practice, 
however, enforcement has largely relied on the 
cooperation of the individual bribe-givers to bring 
successful prosecutions of corporations engaging 
in corrupt conduct. In the past, bribe-givers often 
sought prosecutorial leniency by cooperating with 
law enforcement authorities and by providing 
details of the bribery act. If such individuals 
could make a significant contribution to the 
government’s investigation into the corporation 
they potentially were able to receive complete 
immunity from prosecution.

This changed with the Ninth Amendment 
to the PRC Criminal Law and the interpretation 
issued by the Supreme People’s Court and 
the Supreme Procuratorate, imposing more 
stringent requirements for bribe-givers to receive 
prosecutorial leniency. In particular, these changes 
eliminate the possibility that a bribe-giver can 
receive complete immunity from prosecution and 
also impose financial penalties for the crime of 
offering bribes. This seems to be reflected in the 
increase in the number of enforcement actions 
taking place across China against individuals.

These trends have had an impact on the way 
we advise our clients. In the past, there was less 
emphasis or risk of prosecution against individuals. 
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That risk calculation has changed. As with other 
areas of the law, including health and safety, 
for example, regulators are focusing more on 
individuals holding specific company positions 
designated or deemed to be ‘responsible persons’. 
In addition to individuals who commit specific 
acts, this may also include individuals with overall 
responsibility for the activities of a company, such 
as the general manager or individuals in charge 
of compliance or other relevant departments. 
It is important for individuals to be aware of 
their responsibilities and potential liability, and 
for companies to understand that it may be 
increasingly difficult to separate the individual 
liabilities from the corporate liabilities, particularly 
for more senior managerial personnel.

GTDT: How have developments in laws 
governing data privacy in your jurisdiction 
affected companies’ abilities to investigate and 
deter potential corrupt activities or cooperate 
with government inquiries?

S&S: China has a host of laws related to data 
privacy, although at this stage there is still no 
unified or over-arching national privacy law. The 
relevant legislation is scattered across various 
industry-specific laws and regulations. In general, 
however, information collection and transfer is 
currently a highly sensitive and topical area. In the 
context of investigations it is particularly important 
to be aware of potential limitations of the transfer 
of information outside of China.

In 2014, China had its first high-profile 
prosecution in relation to the illegal collection 
and sale of personal data, involving a foreign 
private investigator. In November 2015, the 
Ninth Amendment of the PRC Criminal Law 
further expanded the criminal penalties for 
illegal provision or sale of personal information. 
In conjunction with the provisions of the PRC 
State Secrets Law, which prohibits (and provides 
potentially severe penalties for) the transfer of 
state secrets outside of China, this has had a 
significant impact on information flows and how 
China investigations are structured and handled. 
The definition of state secrets is very broad and 
may include, for example, any information which 
relates to science and technology, or to the social 
and economic development of China. In addition, 
the new PRC Cybersecurity Law promulgated in 
June 2017 provides for restrictions, and in some 
cases prohibitions on the transfer outside of 
China of certain types of data, as well as for the 
requirement to conduct security assessments 
ahead of any such transfer. The exact requirements 
remain somewhat vague and further guidance is 
expected in the form of implementing regulations.

Against this background, there have been 
significant changes in the way that information 
for investigations in China is obtained and a 
number of specialist investigations companies 
now will only provide their reports to their clients 

“The definition 
of state secrets 
is very broad 

and may 
include, for 

example, any 
information 

which relates 
to science and 
technology, or 
to the social 

and economic 
development 
of China.”
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in China – ie, they will not send these in hard 
copy or by e-mail outside of China – due to the 
risk of information in these reports potentially 
being deemed to be state secrets. In the context of 
interviews of individuals conducted in China in the 
course of investigations, the question arises as to 
whether notes should be sent or carried outside of 
China. In some cases, interviewers are travelling 
outside of China before producing their detailed 
notes and reports. In addition, we are aware of 
individuals under investigation arguing that their 
personal information either cannot be, or has 
unlawfully been, transmitted outside of China 
without their consent.

The developments and potential risks in 
this area have created increased challenges for 
companies doing business in China. MNCs facing 
regulatory enquiries from a foreign country may 
find themselves dealing with the dilemma of 

having to produce documents and information 
regarding their employees and business 
transactions in China while remaining compliant 
with Chinese laws on data protection and transfer. 
In addition, the Chinese regime means that MNCs 
need to have a clear strategy and protocols in 
terms of where they store information and how 
they conduct investigations in China. In particular, 
MNCs need to consider whether and how to 
transmit information to the relevant compliance 
and management personnel in their organisations 
outside China. It will become increasingly prudent 
and common for companies to do some form of 
internal assessment of the nature of specific data 
before sending this outside of China. In addition, 
we strongly recommend that foreign companies 
obtain express consents from employees in China, 
ideally on joining the company, to the transfer of 
their data overseas.

THE INSIDE TRACK
What are the critical abilities or experience for an 
adviser in the anti-corruption area in your jurisdiction?

We tend to deal mainly with MNCs operating in China. 
An adviser in the anti-corruption area for MNCs in China 
needs to possess a combination of international and China-
specific knowledge and experience. On the one hand: to 
understand how investigations and proceedings are run in 
the company’s home and other relevant jurisdictions; what 
is important to regulators and senior management; and 
what the legal and reputational implications are in those 
jurisdictions. From the China side: to be familiar with local 
laws, practices and cultural differences, especially in terms 
of the perceived norms of workplace dynamics and business 
interactions, and in dealing with regulators. 

What issues in your jurisdiction make advising on anti-
corruption compliance unique?

The established culture of gift-giving in China presents 
a unique challenge in managing risk and advising on 
anti-corruption compliance. In particular, employees 
of MNCs in China often do not fully grasp the ripple 
effect that an action taken in China can have for the 
organisation elsewhere. Employees are having to learn 
that behaviour previously viewed as ‘getting ahead’ or 
‘beating the system’ is now potentially a criminal offence. 
In addition, employees often feel a greater sense of loyalty 

to a particular manager, superior or customer than they 
do to the company they work for. The prevalence of social 
media for communications and payments also means that 
it is increasingly difficult to track employees’ activities and 
exchanges. 

What have been the most interesting or challenging 
anti-corruption matters you have handled recently?

We handled a cross-border investigation involving an 
elaborate alleged ‘kickback’ scheme permeating almost 
an entire division of an MNC in China which required a 
great deal of strategic thinking. The matter had potential 
legal implications in several jurisdictions and the 
recommended strategy for one jurisdiction was not always 
aligned with the optimum approach for China. Interesting 
questions arose as to how to maintain privilege outside 
of China. The scheme was managed through personal 
devices using a communications app so it was difficult 
to obtain information and evidence. In addition, a state-
owned company was involved which triggered particular 
consideration of state secrets and transfer of information 
outside of China. Strategy was a critical part of our work.

Matthew Durham and May Lu
Simmons & Simmons
Shanghai
www.simmons-simmons.com
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